
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Lou is  J .  Fasc ia

d, lb/a Louis J.  Fascia Floor Covering Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  1 2 / l / 7 z - L L l 3 0 / 7 4 .

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

o f

o f

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by mai l  upon

Lou is  J .  Fasc ia ,  d lb /a  Lou is  J .  Fasc ia  F loor  Cover ing  Co. ,  the  pe t i t ioner  in  the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

L o u i s  J .  F a s c i a
d/b/a Louis J.  Fascia Floor Covering Co.
5O2 Broadway
Mechan icv i l le ,  NY 12118

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn

17rh

I

to

day

before me this

o f  October ,  1980.

CJ^.-



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Petition

o f

Lou is  J .  Fasc ia

d/b/a Louis J.  Fascia Floor Covering Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Ref 'nd of

Sales & Use Tax

under Article 28 & 29 of the Tax law

f o r  t h e  P e r i o d  1 2 / 7 / 7 2 - 1 L / 3 0 / 7 4 .

A}'FIDAVIT OF }'AIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

1.7th day of October,  1980, he served the within not ice of Decision by mai l  upon

John H. Dennis the representative of the petitioner in the within proceeding, bY

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. John H. Dennis
90 Sta te  S t .
Albany, NY 1211-8

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t . ioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this

17 th  day  o f  October ,  1980.

(L, lc.ai.CV>,r,rk.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Lou is  J .  Fasc ia
d/bla Louis J.  Fascia Floor Covering Co.
502 Broadway
Mechanicvi l le,  NY 12118

D e a r  M r .  F a s c i a :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Conmission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
fron the date of this not ice.

Inguiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COUI{ISSION

cc: Pet i t ioner 's Representat ive
John H. Dennis
90 Sta te  S t .
Albany, NY 1-zlLB
Taxing Bureau' s Representative



SUIIE OF'NEW YORK

smm mx trlo{IggroN

In the Matt€r of the Petltion

.o f

IOUIS J. FASCIA d,b/a : DEtrISION
IflIIS ir. EhSCTA EIOC)R 6lmltit3 00.

3

fc Revision of a Detemdnatiqr or fcE, refurd
of, Sa1es ard Use Ta:res urd€r ArticLes 28 ard :
29 of tte Ib:< Lartr for the Perisd Deoanber I,
1972 ttrrough Dev€dber 30, 1974. :

Petltiorer, IorLs J. Fascia lorris J. Fascia Ftoor @verirryr @. r

502 Broatrmy, !,tecturricvlLle, btsff York 12118, fLled a peLitlwr fc revtstgt of

a determination or fc refirrrl of sales arrl use ta:@s under lrtlcles 28 ard, 29

of ttre 1hr< Iaw fon the pentod Deosnben L, Lg72 tfrrqryn lbrrcrser 30, Ln4 (FtIe

lrc. $079).

A sall claims fearlrry was held befce illdy M. Clark, Ibarjl4r dflen' at

the offioes of tlre State Iax Acrrniesi.or, Erildiry 9, State Cugter Albanlzt

lilenr York, on lrby 23, L979 at 2245 P.M. ard ontirurod ot Jarurary 22, 1980 at

l:00 P.M. geuitiorcr atrpeared, by John H. Denrris, Esg. ltle Ardtt Divislst

apeared bry kter frotty arrl Rafph J. Veocbio, f,sgs. (J. Ellen Ptrrcell ard

Harry l€disfi, Esqs. r of qnsel) .

ISSTJES

I. gtretlen an agre€nent, entered jJrto betrdeen petitioner ard the Sale

Tan Brrean negated arry tar< Iiability sUsequentfy deteamined

II. !{tetfer the resrrlts of a fieLd 4u.{it perf@rpd !*€!!€! ffif,€ct.



' - a-
rINDI}GS OF FACT

1. Ctr1 !,larch L7t L976, as a result of a aldit, t}re Ardit Divisign

is$red a tbtic of Deterrninatiqr arrl Dqnard for Palnrsnt of Sales ard Use lbies

dne against Loris J. Fbscia Fl.oor Coreerirq S, for t}te pertad Decenrber L, L972

throrgh lb\rs'ber 30, L974 in the arcurrt of $4rL78.50 ta:< phrs penaltt€ ard

interest. the pertod Decenber L, L974 ttrrcr€h }lovanber 30, L975 was irrhded

in ttre field ardit; tronerrcr, rp ta:< was deternrirnd due.

2. Or ar:dit, the Diqlsisr fcurd that petitlsrer $ns rnt payrllE tar( ql

materiaLs prrctrased ard consrlted in capitaf iryrorrcnents b real property

Srrsuant to section tLOf (b) (4) of tte Ta:r Lavr fs t}te period Deoenbs I, L972

ttrrorgh lllsrber 30r 1974. It, also fcunt that petitioner vns emmsly

chargfrxt sales tar< on capttal inFronsrEnts to real prqerry. Becauee alr

erron€us sales tax ollstiqrs rrere reitted to the Salqs Sa:< Brreau, the

Aldit Divtsion polooeeded to rErriery only those sal-es wfrere rp sal€s ta:< ms

clrarjred. Basd on Fbderal ta:< retrnms fil€d, t}re Aldtt Divislon detemtnd

ttrat TL percent of peti-tionerrs aalea vas aoat of rnateials. It applied thls

peroentage to the exenpt, eales rnde to deternulne the est of uraterials ueed ln

capital jobs ard the use ta:c due t*rcresl.

3. On trf,vsnber 6, Lg?A, petitiorer was infoLTned of a refid issud b

olre of petitjsnrre ctistcners by the Sates lb:c &reau fc tax lrhictr petJ'tlss

errorEcnraly ctrargeil. fte hrreau requested reirOerrs€rent fc tlre refild isarcd

alorg with petiti.orcrrs signab.rre ageeirq to the follolrlrg:

a sales tan was rcreansly
ofhctpd by Iouis J. Flasaia Flff Oovering O. ard qrr :.
custcrer nakes application to t}le Sales nax nreal arrf
receirres a refird of elroreously ollected ta< plus
intenest (I) (I€) consent to an assessrpnt by the Breau
for suetl total arurnt rpthrittrstardtng any statute of
timitation rvtltcfr mrght o!$,nrise bar assesil€nt.'l

Petitiqrer signed t}re agfeement ard remttted tlre anrrrnt refurded to'

tire eustsrer
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4.. Fatitlone onterded his eJgnaturc on th agredcnt- bard arr1l.

aslqserent of tax otlrcr ttnn ttn TFnrnt that is refitrded b a cus@: 4

srrypofr, of trls atrplication, he refemd to a pcttor of ttn let@ referrfng

to the agrearutt, vrtrlcfr re$, as folloms: :
nln recognizilg the @ Urat erdnts tn ttn
hdldirg idustry ouer the appltcatlor of tJris prs\rlsftrt
of the fb:r law, tlre SaLes fax Brear wtIL rnt, rqrlre ]ral 

',::,

!g pay tax on lur e5glrarys of mtcials f,q paet perioda, ;.:.-::,+ ,"'1..
if lrcir agree t6 tfe-foUcrrJrrg! r, 'i'

'  ) ' i  
'  : rA .  I  : ^1

1. Itnenl 1ur nnthod of billilqr crstcmers in ttr futrre go " 
' ,,:. 

' 1!" " ' 
'

t ha t rosa1es ta ' rw l l1beC* la rgdorcap i ta1 . {4 rcvqr ta1 . . . ; . . . ' , : . , , "

2. Refuderrse ttp sa&is rbr< 3r11reag -fc trre &11 iq5r; of any ' ' 
"t't' 

' 
,'.- 

'-* t 
. 

'.

ta:( ard interest *rnfcn mrst be rrefrgded lecaree,of roftrtl
sl&irns nrde b1r ycur ctrsErErs.tr

: l . ,  : :  ' 1  . ' " i ' ; -  i i i  r : r .

htittoer ca,r }i.d lrith aI[ aspecitg of t]n agarqant. 
'.' 

, ." 
I 
. ''- 

"r'' 
,, "

5. Pet.itLse qtMed that tte ost of nraterralc usd irr the analt
. : '  '  

i

results hrcre rpt Verifi€d by actiilal Srychase iryoftrr IIE offqed ln qvl&,W: .

tIE sales TEE Brranrlr.i- 

- - 

"it 
. r.,.

lrcffiest. 
-

:  '  
o i . ,

GStI;USICiltS Or I*[f :
.  :  -  

-  :  . - ,  ! .  . - ' , . n 1 : i r . . l

A. qat lrp egregrlsnt enterea iffo by petl.tiqE" ard tne'Safgg raor '"' 
..:* 

' ',.'..,'1

. j

&rreau perta{ned,only to t}FoG nrchaees *dth s€ ured in c4lltal t$rqnqffiF{, ,.. .-..,.
i -

to r.eal prcperty wtsc sal€s tar( had been cr:cmrsly olleetd on srefi capltal
'  . i  

-

frwrvsrEnts. rhat the As,lt Divlslcr dia.mt tor any trc€*rases of tJrta

natere in tfe pclcrnarpe of its auall,t. that tha Adi€ Divigtsr ta€ct crly :.. . ' :
tbse furcttases (uqd in capltaf ftryrrote -,trsk) qr whlch'ts tax ra*,Idd b ", 

'. '- .;
-  ' -  ' :  -  

t  ' l ' t !  . :
pedtJorrerls slppli€r a4d on Lltttctr rD taq ms @ff€ctedl frcn tlre petl'Uq*r"s ' ii ' ;.,,. :.i. ' :  : ,

cugEngr.
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-  4 ' -

B. that tle rnaterials furchased by petitioner lfl$re retall sales as

defired ly secticr 110L(b) (4) of the Ia:< Ia$r ard tlrat srdl prchases are

sulcject, to the fupositi"sr of sales ta:( witbin the reanJrrg aill irtent of sec{ton

1105(a) of tlre Tarc law. That, the Ardit Divisiqr poloperly leld such prrchases

subject to tax.

C. trat tle ardit perfe"md by the Ardit Dlvisiqr rdas trroFr ard in

amrdarrce wlth srcLisr 1138 (a) of tlre 1bx L*r.

D. fhat petitioen acted tn good faiti as erd.denmd bry tle fact that rp

te( Uabili.ty was fcnrrd subequent to the agfesrent; ard that UE peraltJ.es

ard interest ln e:cess of ttre mjJLirun statrrtory rate are canoeLf€d.

E. that the Auatit Dlvision is h€reby d1rsted O mcllfy ttn lbtie of

Deterrninatim ard Dernard fc Falnrant of Sal,es ard Use Ta:es Dre as rcted ln

Orrlusisr "D' aLsvet ard that, euraept €rs Fo granttrct, the pettticr of Ianls iI.

Fascia dtb/a Iouls J. Fascia Floon 6\rerirg @. is ln arr otier reBpec€s

denied.

DATED: Albany" l{ew York

ocT t ? 1980
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